ETHICS AND COVID19

A LOOK FORWARD TO THE VACCINE




AGENDA

A Mandatory Vaccination policies, Equal Employment
Opportunity Commission Guidance

A Vaccine Priorities

A Accommodations

A Alternatives to Mandating the Vaccine
A Labor Considerations

A Other Issues




MANDATORY VACCINES
EEOCGUIDANCE



TO REQUIRE OR NOT?

/A EEOC Guidancé December 16, 2020
A Screening employees for symptoiasiot a medical examination
Ao0Job related and consistent w
/A Considerations for an Employer
A Do you need a policy?
A When will the vaccine be available to your employees?
A All or Some?
A How will employees react to mandate?
A How will employer ensure compliance?
A Tracking, timeline, enforcement
A Public perception?
A Accommodation protocols




WAGE AND HOUR ISSUES

/A Fair Labor Standards Act

A If employerrecommendsbut does not require
vaccination, time spent getting the vaccmest
likelyneed not be compensated unless vaccination
occurs on premises during working time

A If employer makes vaccinatiomandatory more
likely that time spent receiving vaccination will be
compensable as time worked

A Portatto-portal act implications
A Travel time might be compensable




VACCINE PRIORITIES



WHEN CAN MY EMPLO|YEE
VACCINATED?

Emergency Use Authorization (

ca mechanism to facility to
countermeasures, including vaccines, during public health
emergencies, such as the current COVIDO pandemi c

Federal v. State

Federal government determines amount of Ce%ilvaccine
designated for each jurisdiction

. Vaccination oplaybooksd prov
Rollout plan continually changing at state and federal levels

Potential to segment workforce
Demographics
Pre-existing conditions
Essential v. neassential




When can | get a COVID-19 vaccine in Idaho?*

Healthcare Personnel & Long-Term Care Facility Residents?

Hospital staff essential for care of
COVID-19 patients and maintaining
hospital capacity (includes support

Frontline Essential Workers & Adults 65 Years of Age and Older?
Other Essential Workers & High-risk Medical

staff as well as clinical staff) Starting 01,/12,/2021 C nditinns‘
« Outpatient clinic staff essential = First responders (firefighters/police)
B B and safety (protective services/ People aged 16-64 years with General Public?
I LA B R community support) medical conditions that increase
= Long-term care facility staff & +  Education: pre-K-12 staff and the risk for severe COVID-19 ) ;
residents teachers and d Fe {EhBIEaaey * Vaccine available to the general

workers * Essential workers not included in public 16 years of age and older

= Staff of long-term care, intermediate previous groups

care facilities (ICF/1D), or adult day « Comectional and detention facility +  ACIP will consider
care facilities staff not already included as recommendations for children
health el <
=  Home care providers for 1) adults e = 15 years of a_ge "_'""hen = i
= 65 years of age, or 2) adults or Starting early February 2021 COVID-19 vaccine is authorized
children with high-risk medical for use in that age group
conditions; certified family home +  Adulis 65 years of age and older
staff Starting mid-February 2021
=  Emergency medical services (EMS) + Food and agriculture workers
= Dutpatient and inpatient medical * Food processing workers & USDA
staff not already included above who processing plant inspectors

s Uil e e » Grocery, convenience store, and

= Dentists, dental hygienists, and food pantry workers

dental assistants » Idaho National Guard not already

= Pharmacists, pharmacy technicians included as healthcare personnel

and pharmacy aides *  Manufacturing workers

» Public health and emergency « Public transit workers
management response workers who
are unable to telework = LU.5. Postal Service workers

December 2020 January - February 2021 March - April 2021 May 2021

Estimated timeframes to begin vaccinating groups



ACCOMMODATIONS



JOE THE SALESMAN

TV Now Is a television sales company that decided to require all employees to receive a
COVID-19 vaccination

Joe, who has worked fofV Now for several years is a Native American. Because of his
religious beliefs, Joe requested an exemption fiod N o wva€cmation requirement

TV NoMRsrepresentative, Sony, received J
his request in writing and provide proof of his religious beliefs

Joe provided Sony with multiple handwritten pages of scripture and bible verses
Sony did not have time to read all the

Joe became very upset, demanded that he be exempt from the requirement to receive a
COVID-19 vaccine and went to a customer 0s

TV Now fired Joe for failure to adhere to policy



JOE THE SALESMAN

AThoughts?

/A Can Sony request Joe to put the request in
writing?
A Proof of religious belief?

/A Does Joe have any causes of action against
TV Now?

AWhat potential accommodations could have
been made for Joe?




AMERICANS WITH DISABILITIES
ACT (OADAOG)

Employers can mandate the receipt of a COMIBD vaccine by
employees but must adhere to the ADA requirements when

doing so
Employees can request to be exempt from a vaccination

program based on a medical condition or disability covered
under the Americans with Disabilities Act

Employers must grant these accommodations so long as tt
do not pose an undue hardship on the employer (i.e.,
significant difficulty or expense)

Other Considerations

Medical Conditions falling outside of the ADA (i.e., fear,
underlying medical condition)

Pregnancy Issues




CIVIL RIGHTS ACT OF 1964, TITLE
Vi

Onc receives n
smcerely held re|I?IOUS bellef ﬁractlce or observance
prevents him/her from taking the vaccine, the employer
must provide a reasonable accommodation unless it would
pose an under hardship as defined under Title VII.

Undue Hardship is a lower standard under Title VIl than
under ADA (omore than de mi
operation of the employero

Ti tl e VI I defi nes el i gi o
and practice, as well as belid2[USG ZOOOe(J)]

Can request additional information from employee
regarding religious tenets

Most of EEOC litigation regarding employeandated
vaccinations focuses on faillure to accommodate based on
religious beliefs




CONSIDERATIONS FOR
NON-EMPLOYEES

A Should you require vaccination for
nonemployees?

A Contractors
A Visitors
A Volunteers
Almplementation and proof issues

A Documentation
A Tracking
A Compliance/Enforcement




ALTERNATIVES TO MANDATING
VACCINE



INCENTIVES

AWellness Plan

A Providing incentive to employees that are health
related might trigger wellness plan restrictions

A Rule regarding 30% of premiums was temporarily
withdrawn

A Non-discrimination

A Accommodations must be granted to ensues
employees with disabilities can participate

A Equal opportunities for all employees to participate



LABOR CONSIDERATIONS



EMPLOYEE PROTECTIONS &
BARGAINING ISSUES

/A Section 7 National Labor Relations Act

A Protected and concerted activities

A Unionized Workforces
A Duty to bargain
A Decision vs. effects bargaining
A Collective Bargaining Agreement
A Management rights clause

A Legislative mandate implications




OTHER ISSUES



RANDOM THOUGHTS

In-house Administration
HIPAA (i.e. Consent and Authorization to Disclose)
Receipt of OProof of Vaccinebo
Occupational Safety and Health
Duty to provide a safe workplace
Wor kersdo Compensati on
Liability and immunity legislation
State OSHA requirements

Oregon specific requirements



